Town of Hedgesville

Taxation

AN ORDINANCE TO AMEND AND REENACT THE PROVISIONS OF ORDINANCES OF THE TOWN OF HEDGESVILLE RELATING TO THE MUNICIPAL BUSINESS AND OCCUPATION TAX; CONFORMING THE MUNICIPAL BUSINESS AND OCCUPATION TAX TO VARIOUS CHANGES IN LAW; PROVIDING CLEAN UP AND TECHNICAL CORRECTIONS TO THE EXISTING ORDINANCE TO IMPROVE COMPLIANCE AND ADMINISTRATION OF THE TAX; ADOPTING UPDATED DEFINITIONS OF TERMS; CLARIFYING THE RATE OF TAX FOR CERTAIN WHOLESALE SALES; EXPLICITLY STATING THE RATE OF TAX FOR CERTAIN PUBLIC UTILITY BUSINESSES; PROVIDING EXPRESS STANDARDS CONSISTENT WITH CURRENT POLICY REGARDING THE CONTRACTING AND BANKING CLASSIFICATIONS; CONFORMING TAXATION OF HEALTH MAINTENANCE ORGANIZATIONS TO STATE LAW CHANGES; CONFORMING EXEMPTIONS TO COMPORT WITH STATE LAW; ELIMINATING OBSOLETE PROVISIONS; CLARIFYING THE RECORDER AS MUNICIPAL OFFICIAL RESPONSIBLE FOR ADMINISTERING TAX; AND GENERALLY UPDATING PROCEDURE AND ADMINISTRATIVE PROVISIONS TO FACILITATE COMPLIANCE.
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1.  DEFINITIONS

For purposes of this ordinance, the following definitions apply:

(a) "Banking business" or "financial organization" shall mean any bank, banking association, trust company, industrial loan company, small loan company or licensee, building and loan association, savings and loan association, finance company, investment company, investment broker or dealer, and any other similar business organization at least ninety per centum of the assets of which consists of intangible personal property and at least ninety per centum of the gross receipts of which consists of dividends, interest and other charges derived from the use of money or credit.
(b) "Business" includes all activities engaged in or caused to be engaged in with the object of gain or economic benefit, either direct or indirect.
"Business" shall not include a casual sale by a person who is not engaged in the business of selling the type of property involved in such casual sale.
"Business” shall include the production of natural resources or manufactured products, which are used or consumed by the producer or manufacturer.
(c) "Town" means the Town of Hedgesville.
(d) "Contracting" includes the furnishings of work or both materials and work, in the fulfillment of a contract for the new construction, alteration, repair, decoration or improvement of a new or existing building or structure, or any part thereof, or for the alteration, improvement or development of real property.
(e) "Gross income" means the gross receipts of the taxpayer, other than a banking or financial business, received as compensation for personal services and the gross receipts of the taxpayer derived from trade, business, commerce or sales and the value proceeding or accruing from the sale of tangible property (real or personal), or service, or both, and all receipts by reason of the investment of the capital of the business engaged in, including rentals, royalties, fees, reimbursed costs or expenses or other emoluments however designated and including all interest, carrying charges, fees or other like income, however, denominated, derived by the taxpayer from repetitive carrying of accounts, in the regular course and conduct of his business, and extension of credit in connection with the sale of any tangible personal property or service, and without any deductions on account of the cost of property sold, the cost of materials used, labor costs, taxes, royalties, interest or discount paid or any other expense whatsoever.  "Gross income" of a banking or financial business is specified in Section 2(j).
(f) "Gross proceeds of sales" means the value, whether in money or other property, actually proceeding from the sale of tangible property without any deduction on account of the cost of property sold or expenses of any kind.  The terms "gross income" and "gross proceeds of sales" shall not be construed to include:
(1) Cash discounts allowed and taken on sales;
(2) The proceeds of sale of goods, wares or merchandise returned by customers when the sale price is refunded either in cash or by credit;
(3) The amount allowed as "trade-in value" for any article accepted as part payment of any article sold;
(4) Excise taxes imposed by the State;

(5) Money or other property received or held by the taxpayer for the use and benefit of another person; or
(6) Excise taxes imposed by the federal government upon the consumer, not the manufacturer, and which are held in trust by the vendor as agent for the federal government.
(g) "Person" or "company", herein used interchangeably, includes any individual, firm, co-partnership, joint adventure, association, corporation trust, or any group or combination acting as a unit, and the plural as well as the singular number, unless the intention to give a more limited meaning is disclosed by the context.
(h) "Sale", "sales" or "selling" includes any transfer of the ownership of, or title to, property.
(i) "Selling at wholesale" or "wholesale sales" means and includes:

(1) Sales of any tangible personal property for the purpose of resale in the form of tangible personal property;
(2) Sales of machinery, supplies or materials which are to be directly consumed or used by the purchaser in the conduct of any business or activity which is subject to the tax imposed by this ordinance;
(3) Sales of any tangible personal property to the United States of America, its agencies and instrumentalities or to the State of West Virginia, its institutions or political subdivisions.
(j) "Selling at retail" or "retail sales" means and includes all sales other than wholesale sales.

(k) "Service business" or "calling" includes all activities engaged in by a person for other persons for a consideration, which involve the rendering of a service as distinguished from the sale of tangible property, but shall not include the services rendered by an employee to his employer.  This term shall include persons engaged in manufacturing, compounding preparing for sale, profit, or commercial use, articles, substances, commodities which are owned by another or others.

(l) "Tax year" or "taxable year" means the fiscal year from July 1 to June 30.

(m) "Taxpayer" means any person liable for any tax hereunder.

2. IMPOSITION OF PRIVILEGE TAX

There is hereby levied and shall be collected annual privilege taxes for the period beginning July first and ending June thirtieth of each year against the persons, on account of the business and other activities, and in the amounts to be determined by the application of rates against values or gross income as follows:

(a) Natural Resource Products.  Upon every person engaging or continuing within this Town in the business of producing for sale, profit or commercial use any natural resources products, the amount of tax to be equal to the value of the articles produced as shown by the gross proceeds derived from the sale thereof by the producer multiplied by the following rates:
Coal
0.25%
Limestone or Sandstone, quarried or mined
0.35%
Oil
0.75%
Natural Gas
1.50%
Blast Furnace slag
0.75%
Sand, gravel or other mineral product not quarried or mined
0.75%
Timber
0.35%
Other natural resource products
0.50%

(b) Manufacturing, Compounding, or Preparing Products.  Upon every person engaged or continuing within the Town in the business of manufacturing, compounding or preparing for sale, profit, or commercial use, either directly or through the activity of others in whole or in part, any article or articles, substance or substances, commodity or commodities or newspaper publishing (including all gross income or proceeds of sale from circulation and advertising), except electric power produced by public utilities or others, the amount of the tax to be equal to the values of the article, substance, commodity or newspaper, manufactured, compounded or prepared for sale, as shown by the gross proceeds derived from the sale thereof by the manufacturer or person compounding or preparing the same, except as otherwise provided, multiplied by a rate of ten hundredths of one percent (0.10%).  The measure of this tax is the value of the entire product manufactured, compounded or prepared in the Town for sale, profit or commercial use, regardless of the place of sale or the fact that deliveries may be made to points outside the Town.  The value of electricity generated by persons taxed under the provisions of this section, which electricity is directly used by such persons in the business of manufacturing and not sold or therewith transferred or transmitted to others, shall be exempt from the imposition of any tax under this ordinance.  With respect to the manufacturing, compounding or preparing for sale of timber or timber products, the measure of this tax is the value of the entire timber product manufactured, compounded or prepared in the Town for sale, profit or commercial use, regardless of the place of sale or the fact that deliveries may be made to points outside the Town but such value shall not include the value of any timber or timber products used as ingredients, components, or elements of such timber products. The dressing and processing of food by a person, form or corporation, which food is to be sold on a wholesale basis by such person, firm or corporation shall not be considered as manufacturing or compounding, but the sale of these products on a wholesale basis shall be subject to the same tax as is imposed on the business of selling at wholesale.  It is further provided, however, that in those instances in which the same person partially manufactures, compounds or prepares such products within the Town and partially manufactures, compounds or prepares such products outside of this Town, the measure of this tax under this section shall be that proportion of the sale price of the product that the payroll cost of manufacturing within the Town bears to the entire payroll cost of manufacturing the product; or at the option of the taxpayer, the measure of his tax under this section shall be the proportion of the sales value of the products that the cost of operations in the Town bears to the full cost of manufacturing the products.

(c) Business of Selling Tangible Property and Exceptions.  Upon every person engaging or continuing within this Town in the business of selling at retail any tangible property whatsoever, real or personal, including the sale of food, and the services incident to the sale of food in hotels, restaurants, cafeterias, confectioneries, and other public eating house, except horticulture, or selling stock, bond or other evidence of indebtedness, a tax equivalent to fifteen hundredths of one percent (0.15%) of the gross income of the business except that in the business of selling at wholesale the tax shall be equal to five hundredths of one percent (0.05%) of the gross income of the business.

(1) For the purposes of this section, gross income shall include income from the sale of any tangible property outside the Town which is taxed by any other municipality of the state to the fullest extent allowable pursuant to West Virginia Code 8-13--5
(2) A person exercising any privilege taxable under Section 2(b), and engaging in the business of selling his manufactured product in the Town, shall be required to make returns of the gross proceeds of such wholesale sales and pay the tax imposed by this section at the rate of ten hundredths of one percent (0.10%) for the privilege
of engaging in the business of selling such manufactured products in the Town.
(d) Public service or utility business.  Upon any person engaging or continuing within this Town in any public service or utility business, except railroad, railroad car, express, pipeline, telephone and telegraph companies, water carriers by steamboat or steamship and motor carriers, the amount of tax to be equal to the gross income of the business multiplied by the following rates:  Street and interurban and electric railways, fifty hundredths of one percent (0.50%); electric light and power companies, one percent (1.00%) on sales and demand charges for domestic and commercial lighting and seventy-five hundredths of one percent (0.75%) on sales and demand charges for all other purposes; natural gas companies, seventy-five hundredths of one percent (0.75%); and upon all other public service or utility business, fifty hundredths of one percent (0.50%).  The measure of this tax shall not include gross income derived from commerce between the state and other states of the United States.  The measure of the tax under this section shall include only gross income received from the supplying of public service.  The gross income of the taxpayer from any other activity shall be included in the measure of the tax imposed upon such other activity by the appropriate section of this ordinance.
(e) Business of contracting.  Upon every person engaging or continuing within
this Town in the business of contracting the tax shall be equal to seventy-five hundredths percent (0.50%) of the gross income of the business provided that contracts entered into prior to the effective date of the ordinance from which this section is derived shall be excluded from payment of this tax.

(f) Business of operating amusements.  Upon every person engaging within this Town in the business of operating a theater, opera house, moving picture show, vaudeville, amusement park, dance hall, skating rink, race track, or other place at which amusements are offered to the public the tax shall be equal to ten hundredths of one percent (0.10%) of the gross income of the business.

(g) Service business or calling not otherwise specifically taxed.  Upon every person engaging or continuing within this Town in any service business or calling or not otherwise specifically taxed under this ordinance, there is likewise levied and shall be collected a tax equal to twenty-five hundredths of one percent (0.25%) of the gross income of any such business.  For the purpose of this subsection, gross income shall include income from services rendered to persons outside the Town, which is not taxed by any other municipality of this State to the fullest extent allowable pursuant to West Virginia Code 8-13-5.
(h) Business of furnishing property for hire.  Upon every person engaging or continuing within this Town in the business of furnishing any real or tangible personal property or any interest therein for hire, loan, lease or otherwise whether the return be in the form of rentals, royalties, fees or otherwise the tax shall be twenty-five hundredths of one percent (0.25%) of the gross income of any such activity.
(i) Small loan and industrial loan business.  Upon every person engaging or continuing within the Town in the business of making loans of money, credit goods, or things in action, who because of such activity is required under the provisions of West Virginia Code Chapter 47, Article 7A to obtain a license from the commissioner of banking of the State of West Virginia and upon each and every industrial loan company the tax shall be twenty-five hundredths of one percent (0.25%) of the gross income of such activity.  Persons subject to the provisions of this section shall, on and after the first day of July 2006, be subject to the provisions of Section 2(j).
(j) Commercial banking institutions.  Upon every person engaging or continuing within the Town in the business of banking or financial business the tax shall be equal to twenty-five hundredths of one percent (0.25%) of the gross income received from interest, premiums, discounts, dividends, service fees or charges, commissions, fines, rents from real or tangible property, however denominated, royalties, charges or fees and receipts from the sale of tangible personal property; provided however that gross income shall not include:

(1) Interest received on the obligations of the United States, its agencies and instrumentalities.

(2) Interest received on the obligations of this or any other state, territory or possession of the United States, or any political subdivision of any of the foregoing or of the District of Columbia.
(3) Interest received on investments or loans primarily secured by the first mortgages or deeds of trust on residential property occupied by non-transients; provided, however, that all interest derived on activities exempt under this subparagraph (3) shall be reported, as to amounts on the return of a person taxable under the provisions of this section.
3.  PROVISIONS FOR CONTRACTING

(a) Definitions.
(1) "Contracting" for the purpose of this section shall have the same meaning as that of Section 1(d).

(2) "Prime contractor" means a person engaged in the business of performing for others, contracts for the constructing, repairing, decorating or improving of a new or existing building or buildings or other structures under, upon or above real property, either for the entire work or for a specific portion thereof.
(3) "Subcontractor" means a person engaged in the business of performing contracting or a like or similar service for persons other than consumers, either for the entire work or for a specific portion thereof.
(4) "Prime contractor” and/or "subcontractor", in addition to the definition of contracting contained herein includes persons performing labor and services in respect to the moving of earth or clearing of land, razing or moving of existing buildings or structures even though such services may not be done in connection with a contract involving the construction, repairing, or altering of a new or existing building or structure.
(5) "Buildings or structures" means but is not limited to, everything artificially built up or composed of parts joined together in some definite manner and attached to real property.  "Buildings or structures" includes not only buildings in the general and ordinary sense, but also tanks, fences, conduits, systems, tunnels, monuments, retaining walls, bridges, trestles, parking lots and pavement for foot or vehicular traffic.
(6) "Contracting, repairing, decorating or improving" of a new or existing building or structure or any part thereof, in addition to its ordinary meaning, includes the installing or attaching of any article of tangible personal property in or to real property, whether or not such personal property becomes a part of the realty by virtue of such installation.
(b) The business of contracting is taxable under the business and occupation tax ordinance, and the gross income derived therefrom must be reported under the contracting classification.  The rate of tax applied against gross income under the contracting classification is taxable at the rate specified in Section 2(e).

(1) Prime and subcontractors, taxable on gross income with no deductions therefrom.  A prime contractor, one who furnishes work or both materials and work under a written or oral contract, for the construction, alteration, repair, decoration, or for the construction, alteration, repair, decoration or improvement of a new or existing building or structure may take no deduction from gross income on account of payments made to the subcontractor.  The subcontractor will also be taxable on his gross income under the contracting classification.
(2) Contracting entered into with governments.  Gross income received by a person for contracting activities performed for the State, the federal government, or any of their instrumentalities, agencies, boards, commissions or political subdivisions, etc., is taxable and shall be reported under the contracting classification.  The fact that the owner is a governmental unit docs not relieve the contractor, subcontractor, suppliers, or any other person from liability for business and occupation tax on the full amount of gross income.

(3) Prime contractors liable for taxes due from subcontractors.  Whenever a contracting, repairing, decorating or improving contract is let for work to be done in the Town, the prime contractor shall submit a list of all subcontractors who will work under the contract to the Recorder.  The list shall be submitted within thirty days of the original contract.  The names of any and all subcontractors engaged after the list is submitted shall be submitted as they are engaged.  The Recorder or his designee shall approve a standard form for the list.  Upon completion of the contract, but prior to final payment to the subcontractor or subcontractors, the prime contractor shall notify the Recorder in writing and request a letter of release from the Recorder stating that such subcontractor or subcontractors, as appropriate, have timely filed and paid taxes due the Town.  If the Recorder is satisfied that such subcontractor or subcontractors, as appropriate, have timely filed and paid taxes due the Town, he shall issue such letter of release forthwith.  Nothing herein shall be construed to relieve any subcontractor of its liability for taxes due the Town under Section 2(e).
4.  PROVISIONS FOR BANKING

Each person engaging in banking business in the Town that also maintains a banking location outside the Town shall make a good faith allocation of its gross income in accordance with this ordinance, subject to the approval of the Recorder.  Each person subject to this regulation shall report gross income for municipal business and occupation tax purposes to reflect all gross income generated from loans originated and services provided to customers at or through each banking location within the municipal limits of the Town and each such person's report shall fully reflect gross income earned from investments (other than loans) funded by deposits and repurchase agreements regularly maintained at or through each banking location within the municipal limits of the Town, Other gross income shall be allocated in a reasonable manner that attributes all income to banking locations.  No allocation methodology used to make such a report shall allocate or apportion gross income to locations other than a banking location.

Without limiting the generality of the foregoing:

(a) The phrase "banking location" (and all derivations thereof) means a physical facility maintained by a person engaged in banking business at which customers normally personally visit to conduct typical banking transactions, such as opening accounts, originating loans, making deposits, etc.
(b) Gross income from loans is reportable (without adjustment, apportionment or allocation) to the banking location at which the loan originates.  The transfer of loan files to a location outside of a municipality for processing or collection does not alter the taxability of the interest from such loans with respect to the banking location at which such loans originate.

(c) Gross income from investments (other than loans) acquired or repurchase agreements is reportable to banking location(s) in which deposits giving rise to the income are maintained, regardless of whether the investments function is managed or directed at a separate location.  Deposits and repurchase agreements are considered maintained only at banking locations in accordance with reasonable procedures that reflect typical customer deposit activities and repurchase agreement relationships maintained at banking locations of the taxpayer subject to the approval of the Finance Director.  Gross income from investments (other than loans) acquired or funded from sources other than deposits or repurchase agreements shall be reported to banking location(s) in a reasonable manner that fairly allocates all such gross income to banking locations.

(d) Gross income from fees is reportable to the banking location at which the activity giving rise to the fee is primarily undertaken, using a reasonable method that fully reports fee income to one or more banking locations.
The Recorder shall have authority to review and approve reasonable allocation methods in accordance with this section.

Each person subject to this regulation shall establish and maintain sufficient records for review by the Recorder and his designee as long as the contents of such records may be material in the administration of the municipal business and occupation tax of the Town along with such additional information as may otherwise be required.  Each person subject to this regulation shall file reports on such forms designed from time to time by the Recorder and shall follow all instructions in connection therewith.

5.  PROVISIONS FOR HMOs

The rate of municipal business and occupation or privilege tax on the activity of a health maintenance organization holding a certificate of authority under the provisions of West Virginia Code Chapter 33, Article 25 A, shall not exceed one half of one percent to be applied solely to that portion of gross income received from the Medicaid program pursuant to Title XIX of the Social Security Act, the state employee programs administered by the public employee insurance agency pursuant to West Virginia Code Chapter 5, Article 16, and other federal programs, for health care items or services provided directly or indirectly by the health maintenance organization that is expended for administrative expenses; and shall not exceed one-half of one percent to be applied to the gross income received from enrollees, or from employers on behalf of enrollees, from sources other than Medicaid, state employee programs administered by the public employees insurance agency and other federal programs for health care items or services provided directly or indirectly by the health maintenance organization:  Provided, That this tax rate limitation shall not extend to that part of the gross income of health maintenance organizations which is received from the use of real property other than property in which any such company maintains its office or offices in the municipal limits of the Town, whether such income is in the form of rentals or royalties.

6.  EXEMPTIONS

The provisions of this ordinance shall not apply to:

(a) Insurance companies which pay the State of West Virginia a tax upon premiums; provided, however, that this exemption shall not extend to that part of the gross income of insurance companies which is received for the use of real property, other than property in which any such company maintains its office or offices, in this State, whether such income be in the form of rentals or royalties.
(b) Nonprofit cemetery companies organized and operated for the exclusive benefit of their members.
(c) Fraternal societies, organizations and associations organized and operated for the exclusive benefit of their members and not for profit; provided, however, that this exemption shall not extend to that part of the gross income arising from the sale of alcoholic liquor, food and related services of such fraternal societies, organizations and associations which are licensed as private clubs under the provisions of West Virginia Code.
(d) Corporations, associations and societies organized and operated exclusively for religious or charitable purposes.
(e) Production credit associations organized under the provisions of the federal Farm Credit Act of 1933.

(f) Any credit union organized under the provisions of West Virginia Code; provided that the exemptions of this section shall not apply to corporations or cooperative associations organized under the provisions of West Virginia Code Chapter 19, Article 4.
(g) Gross income derived from advertising service rendered in the business of radio and television broadcasting.
(h) The gross income or gross proceeds of sale of a gasification or liquefaction of coal project certified by the tax commissioner of the state; provided that such exemption shall expire seven years from the date the project first receives gross income or gross proceeds from sales.
(i) The total amount of tax computed under provisions of this ordinance in the tax year, which coincides, with the license year the new business was first issued a license by the Town.
(j) There shall be an exemption in every case of fifty dollars ($50.00) in the amount of tax computed under the provisions to any one person or corporation. This shall be proportioned to each quarter in the amount of twelve dollars and fifty cents ($12.50).
7.  COMPUTATION OF TAX AND PAYMENT

(a) The taxes levied hereunder shall be due and payable in quarterly installments on or before the expiration of one month from the end of the quarter in which they accrue.  The taxpayer shall, within one month from the expiration of each quarter, make out an estimate of the tax for which he is liable for such quarter, sign the same, and mail the same together with a remittance, in the form required by Section 8 of the amount of the tax to the Town.
(b) Any other provision of this ordinance notwithstanding, the Recorder may require the return and payment under this section for periods other than quarter-year periods for any legitimate tax administration purposes.

8.  RETURNS AND REMITTANCE BY TAXPAYER

On or before the expiration of one month after the end of the tax year each taxpayer shall make a return for the entire tax year showing the gross proceeds of sales or gross income of business, trade or calling, and compute the amount of tax chargeable against him in accordance with the provisions of this ordinance and deduct the amount of quarterly payments (as hereinbefore provided), if any, and transmit with his report a remittance in the form required by Section 18 covering the residue of the tax chargeable against him to the Recorder; such return shall be signed by the taxpayer, if made by an individual, or by the president, vice-president, secretary or treasurer of a corporation, if made on behalf of a corporation.  If made on behalf of a partnership, joint adventure, association, trust, or any other group or combination acting as a unit, any individual delegated by such firm, co-partnership, joint adventure, association, trust or any other group or combination acting as a unit shall sign the return on behalf of the taxpayer.  The Recorder, for good cause shown, may extend the time for making the annual return on the application of any taxpayer and grant such reasonable additional time within which to make the same as may, by him, be deemed advisable.

9.  ERRONEOUS COMPUTATION

(a) If the taxpayer shall make any clerical error which shall be apparent on the face of the return in computing the tax assessable against him, the Recorder shall correct such error or reassess the proper amount of taxes, and notify the taxpayer of his action by mailing to him promptly a copy of the corrected assessment, and any additional tax for which such taxpayer may be liable shall be paid within fifteen days after the receipt of such statement.
(b) If the amount already paid exceeds that which should have been paid on the basis of the tax so recomputed, the Recorder shall immediately refund the excess so paid to the taxpayer.  The taxpayer may, at his election, apply an overpayment credit to taxes subsequently accruing hereunder.

10.  ASSESSMENT OF TAX

If the Recorder believes that the tax imposed by this ordinance is insufficiently returned by a taxpayer, either because the taxpayer had failed to properly remit the tax or has failed to make a return, or has made a return which is incomplete, deficient or otherwise erroneous, the Recorder may proceed to investigate and determine or estimate the tax liability of the taxpayer and make an assessment therefore.

11.  JEOPARDY ASSESSMENTS

(a) If the Recorder believes that the collection of any tax that he is required to administer will be jeopardized by delay, it shall thereupon make an assessment of the tax, noting that fact upon the assessment.  The amount assessed shall be immediately due and payable.  Unless the taxpayer against whom a jeopardy assessment is made petitions for reassessment within twenty days after service of notice of the jeopardy assessment, such an assessment becomes final.

(b) A petition for reassessment by a person against whom a jeopardy assessment has been made must be accompanied by such security as the Recorder may deem necessary to insure compliance with this ordinance.
12.  AMENDED AND SUPPLEMENTAL ASSESSMENTS

The Recorder may, at any time before the assessment becomes final, amend, in whole or in part, any assessment whenever he ascertains that such assessment is improper or incomplete in any material respect.  The Recorder may at any time within the period prescribed for assessment, make a supplemental assessment whenever he ascertains that any assessment is incorrect in any material respect.

13.  NOTICE OF ASSESSMENT

The Recorder shall give to the taxpayer written notice of any assessment made pursuant to this ordinance.  Unless the taxpayer to whom a notice of assessment is directed shall, within thirty days after service thereof (except in case of jeopardy assessments), either personally or by certified mail, file with the Recorder a petition in writing, verified under oath by the taxpayer or his duly authorized agent, having knowledge of the facts, setting forth with definiteness and particularity the items of the assessment objected to, together with the reason for such objections, such assessment shall become and be deemed conclusive and the amount thereof shall be payable at the end of the thirty day period.  In every case where a petition for reassessment as above described is filed, the Recorder shall assign a time for the hearing at Town Hall, by written notice at least twenty days in advance thereof and such hearing shall be held within sixty days from the filing of the petition for reassessment unless continued by agreement or by the Recorder for good cause.  The hearing shall be informal.  At such hearing evidence may be offered to support the assessment or to prove that it is incorrect.  After such hearing the Recorder shall, within a reasonable time, give notice in writing of the decision.  Unless an appeal is taken within thirty days from service of this notice, the Recorder's decision shall be final and conclusive and not subject to administrative or judicial review.  The amount, if any, due the Town under such decision shall be due and payable on the day following the date upon which such decision becomes final.

14.  APPEALS

(a) The taxpayer may take an appeal to the circuit court of Berkeley County, within thirty days after he shall have received notice from the Recorder of his determination as provided in Section 13.

(b) The appeal shall be taken by written notice to the Recorder and upon being served it shall, with the return thereon, be filed in the office of the clerk of the circuit court and docketed as other cases with the taxpayer as plaintiff and the Town as defendant.  The filing of the appeal shall not stay the collection of the tax.  The collection of the tax shall be stayed if the plaintiff shall file with such clerk a bond for the use of the defendant, with sureties approved by the clerk, the penalty of the bond to be not less than the total amount of the tax, interest and penalties (to such date) appealed from, and conditioned that the plaintiff shall perform the orders of the court; provided, that the judge of the circuit court may stay the collection of the tax without the requirement of a bond, upon a proper showing by the taxpayer that the properties of the taxpayer are sufficient to secure performance of the court's orders or that the ends of justice will be served thereby.
(c) The court shall hear the appeal and determine anew all questions submitted to it on appeal from the determination of the Recorder.  In such appeal, a certified copy of the Town's assessment shall be admissible and shall constitute prima facie evidence of the tax due.  The court shall render its decree thereon and the clerk of the court shall file a certified copy of the decree with the Recorder who shall then correct the assessment in accordance with such decree.  The Town or the taxpayer may take an appeal to the West Virginia Supreme Court of Appeals

15.  SERVICE OF NOTICE

Any written notice required by this ordinance shall, unless otherwise specifically provided, be served upon the taxpayer personally or by certified mail.  If any certified mail is refused or not claimed, the Recorder may make service by mailing such notice first class mail, postage prepaid to the taxpayer's last known address.

16.  TAX YEAR

The assessment of taxes herein made and the returns required therefore shall be for the year ending on December 31.  If the taxpayer, in exercising a privilege taxable under this ordinance, keeps the books reflecting the same on a basis other than the fiscal year, he may, with the assent of the Recorder, make his annual returns and pay taxes for the year covering his accounting period, as shown by the method of keeping his books.

17.  TAX CUMULATIVE

The tax imposed by this ordinance shall be in addition to all other licenses and taxes levied by law as a condition precedent to engaging in any business, trade or calling.  A person exercising a privilege taxable under this ordinance, subject to the payment of all licenses and charges which are a condition precedent to exercising the privilege taxed, may exercise the privilege for the current tax year upon the condition that he shall pay the tax accruing under this ordinance.

18.  PAYMENTS AND PENALTY FOR NONPAYMENT

(a) Every remittance of taxes imposed by this ordinance shall be made to the Recorder in lawful money of the United States or by bank draft, certified check, money order, or certificate of deposit, and the Recorder shall pay the money into the Town treasury to be kept and accounted for as provided by law.

(b) If any taxpayer fails to make the return required by this ordinance, or make his return but fails to remit in whole or in part the proper amount of tax, there shall be added to the amount of the tax unpaid, from the date such tax should have been paid, a penalty in the amount of five percent (5%) of the tax for the first month, or fraction thereof, of delinquency and one percent (1%) of the tax for each succeeding month, or fraction thereof, of delinquency; provided, however, that if such failure is due to reasonable cause, the Town may waive or remit in whole or in part these penalties.
(c) If the failure to pay is due to fraud or intent to evade this ordinance and the rules and regulations promulgated thereunder, there shall be added an additional penalty of five percent (5%) of the amount of the tax, exclusive of penalties.
(d) The penalties so added shall be collected at the same time and in the same manner and as a part of the tax.
(e) If any taxpayer fails to make the return required by this ordinance, or makes a return but fails to remit in whole or in part the proper amount of tax, there shall be added to the amount of tax unpaid thirty days, from the date such tax should have been paid, interest in the amount of 1% of the tax per month, or fraction thereof, beginning thirty days after the date such tax was due, and interest of 1% per month for each succeeding month, or fraction thereof, of delinquency; provided, however, that if such failure is due to reasonable cause, the Town may waive or remit in whole or in part such interest.  The interest so added shall be collected at the same time and in the same manner and as a part of the tax.
19. TAXES AS DEBT AND LIEN

A tax due and unpaid under this ordinance shall be a debt due the Town.  It shall be a personal obligation of the taxpayer and shall be a lien upon the real and personal property of the taxpayer; provided, that such lien is subject to the restrictions and conditions embodied in West Virginia Code 38-10C-1.

20.  COLLECTION BY ACTION OR SUIT AND INJUNCTION

(a) The Recorder may collect any tax, interest and penalty due and unpaid under the provisions of this ordinance by action in debt, assumpsit, motion for judgment or other appropriate proceeding in the county in which the activity taxed was engaged in or the taxpayer resides; or by a suit to enforce the lien therefore in any county in which property of the taxpayer may be found; or if the tax due and unpaid under this ordinance is three hundred dollars ($300.00) or less, by suit in the court of any justice or magistrate having jurisdiction of the taxpayer or of his property.  If the failure of any taxpayer to comply with the provisions of this ordinance shall have continued sixty days, the Recorder may proceed to obtain an injunction restraining the taxpayer from doing business in this Town until he fully complies with the provisions of this ordinance.  In any proceeding under this section upon judgment of decree for the plaintiff he shall be awarded his costs.

(b) In the event a business subject to the tax imposed by this ordinance shall be operated in connection with a receivership or insolvency proceeding, the court under whose direction such business is operated shall, by the entry of a proper order in the cause, make provision for the regular payment of such taxes as the same become due.
21.  REVOCATION OF LICENSES AND PERMITS

The Recorder has the authority to revoke any and all licenses and permits issued by the Town in the event a licensee or permittee fails to file any return required hereby or fails to pay any delinquent taxes or any interest or penalty thereon due and owing to the Town.  The Recorder has the authority to deny and prevent any and all licenses and permit privileges to those persons who are delinquent in paying taxes, fees or any interest or penalty thereon due and owing the Town.  

In the event of revocation, the Recorder will provide written notice to the affected taxpayer at least five (5) days prior to the contemplated revocation and such notice shall be served by certified mail.  The notice shall indicate the time and the place of the revocation review meeting, the general grounds of said contemplated revocation, and shall advise the licensee of his rights to appear at said hearing in person and represented by legal counsel, and to be heard orally upon the merits of his defense.  The Recorder may request legal advice from the Town Attorney, and adopt such procedures for its decorum and the dispatch of business at such hearings as he may regard advisable.  The revocation decision of the Recorder will be final; provided , that those taxpayers subject to administrative or judicial review, pursuant to Section 14, may utilize these procedures with respect to any amounts at issue in such review.

Each license or permit that has been revoked pursuant to this section may be reissued upon payment of all delinquent taxes and any interest or penalty thereon due and owing to the Town.

22.  PAYMENT ON CESSATION OF BUSINESS

(a) Any person exercising any privilege taxable under this ordinance who shall sell out his business or stock of goods, or shall cease doing such business, shall file the return prescribed by Section 8 and remit the entire tax that may be chargeable against him because of all business done, within thirty days after selling out his business or stock of goods, or easing to do such business. The tax imposed shall be a lien upon the property of such person.

(b) The successor in business of any such person shall withhold so much of the purchase money was will satisfy the taxes and penalty which may be due until the former owner shall produce a receipt fro the Recorder evidencing the payment of such taxes and penalty.  If the purchase of a business or stock of goods shall fail to withhold purchase money as above provided, and the taxes and penalty shall remain unpaid after the expiration of the thirty day period allowed for payment thereof, he shall be personally liable for the payment of all such taxes and penalty, and the same shall be recoverable by the Recorder by action or suit as provided by Section 20.

23.  CERTIFICATE OF ASSESSMENT

The Recorder, for the more effective collection of the taxes under this ordinance, may file with the clerk of the county court of any county a certified copy of an assessment of taxes.  A certificate so filed shall be recorded in a book provided for the purpose and thereafter shall constitute binding notice of the lien created by this ordinance upon all lands of the taxpayer located in the county as against all parties whose interest arose after such recordation.  Upon payment of taxes delinquent under this ordinance, the lien of which shall have been recorded, the Recorder shall certify in duplicate the fact and amount of payment and the balance due, if any, and shall forward the certifications, one to the taxpayer and one to the clerk of the county court of the county where the taxpayer shall have been listed as delinquent.  The clerk of the county court shall record the certificate in the book in which releases are recorded, without payment of any additional fee.  From the date that such a certificate is admitted to record, the land of the taxpayer in the county shall be free from any lien for taxes under this ordinance accrued to the date that the certificate was issued.

24.  COLLECTION BY DISTRAINT

The Recorder may distrain upon any goods, chattels or intangibles represented by negotiable evidences of indebtedness, of any taxpayer delinquent under this ordinance for the amount of all taxes and penalties accrued and unpaid hereunder.  The Recorder may require the assistance of the sheriff of any county of the state in levying such distress in the county of which such sheriff is an officer.  A sheriff so collecting taxes due hereunder shall be entitled to compensation in the amount of all penalties collected over and above the principal amount of the tax due, but in no case shall such compensation exceed twenty-five dollars ($25.00).  All taxes and penalties so collected shall be reported within ten days after collection to the Recorder, who shall prescribe by general regulation the manner of remittance of such funds and of allowing the collecting officer the compensation due him under this section.

25.  ADMINISTRATION

The administration of this ordinance is vested in and shall be exercised by the Recorder who shall prescribe forms and reasonable rules in conformity with this ordinance for the making of returns and for the ascertainment, assessment and collection of the taxes imposed hereunder; and the enforcement of any of the provisions of this ordinance in any of the courts of the state.  Without limiting the generality of the foregoing and notwithstanding any provision herein to the contrary, the Recorder may execute and deliver binding agreements with other municipalities to carry out the provisions of this ordinance respecting cooperation and tax administration, including sourcing of gross income for municipal business and occupation tax purposes, may execute and deliver binding agreements with the West Virginia State Tax Commissioner respecting the exchange of taxpayer information as set forth in Section 26 and may execute and deliver settlement agreements as set forth in Section 27.

26.  RECIPROCAL EXCHANGE AGREEMENTS

Pursuant to the authority granted in West Virginia Code ll-10-5d(l), the West Virginia State Tax Commissioner may enter into a reciprocal exchange agreement with the Town providing for the disclosure to the Town of State tax information.  Town employees, officers, and agents shall be subject to those penalties provided for unlawful disclosure by officers and employees of the State as set forth in West Virginia Code ll-10-5d(c).  Such disclosure shall in no case include federal tax returns.

27.  SETTLEMENT AGREMENTS AND COMPROMISES

(a) Closing Agreements Authorized.  The Recorder, with approval of the Mayor, is authorized to enter into an agreement in writing with any person relating to the liability of such person (or of the person or estate for whom he acts) in respect of the tax administered by the Recorder under this ordinance, for any taxable period.

(b) Finality of Closing Agreement.  If a closing agreement is enterd into by the Recorder, with approval of the Mayor, within such time as may be stated in such agreement, or later agreed to, such agreement shall be final and conclusive and except upon a showing of fraud or malfeasance or misrepresentation of a material fact:
(1) The matters so agreed upon shall not be reopened or the agreement
modified by any officer, employee or agent of this Town; and
(2) In any civil action or administrative proceeding, the closing
agreement or any determination, assessment, collection, payment,
abatement, refund or credit made in accordance therewith, shall not
be annulled, modified, set aside or disregarded.
(c) Compromises Authorized.  The Recorder, with the approval of the Mayor, may compromise all or part of any civil case arising under the provisions of this ordinance.
28.  POWERS OF RECORDER TO AUDIT RECORDS

For the purpose of ascertaining the correctness of any tax return or assessment and for the purpose of making an estimate of any taxpayer's liability for tax administered under this ordinance, and for the further purpose of conducting hearings provided for in this Ordinance, the Recorder shall have the power to examine or cause to be examined, by any agent or representative designated by the Recorder, any books, papers, records, memoranda, inventory or equipment bearing upon the matters required to be included in the tax return, may make test checks of tax yield, and may require the attendance of the person rendering the tax return or the attendance of any other person having knowledge of the matters contained therein and may take testimony and may require material proof with power to administer oath to such person or persons.

29.  SUBPOENA POWERS

The Recorder has the power to issue subpoenas and subpoenas duces tecum to compel the attendance of witnesses and production of documents for the purpose of ascertaining the correctness of a tax return or for performing an assessment or for any hearing held by the Recorder.  In case of the failure or refusal of a witness to appear and testify or to produce evidence, the Recorder may invoke the aid of the circuit court of Berkeley County.  Upon proper showing, the Recorder may apply for an order requiring the witness to appear and give testimony and produce evidence concerning the matter in question.
30.  REFUNDS AND CREDITS

Any taxpayer claiming to have overpaid any tax, interest or penalty imposed by this ordinance shall file his claim with the Recorder within three years after the due date of the return determined by including any written authorized extension of time for filing, in respect of which the tax was imposed or within two years from the date the tax was paid, whichever of such periods expires the later, or if no return was filed by the taxpayer, within two years from the time the tax was paid, and not thereafter.
If, on such petition and the proofs filed in support thereof, the Recorder shall be of the opinion that the tax, interest or penalty, or any part thereof, was overpaid, he shall refund the same to the taxpayer.  If the Recorder shall be in doubt as to whether or not there exists an overpayment, he may institute against the taxpayer a declaratory judgment proceeding in the circuit court of the county to ascertain whether or not there exists an overpayment of tax, interest and penalty, or any party thereof.  If the Recorder is of the opinion that there exists no overpayment of tax, interest or penalty, or any part thereof, he shall notify the taxpayer, and the taxpayer shall have the right to file within 30 days after such notice a petition for refund in a manner similar to that prescribed for a petition for reassessment in Section 13.  A taxpayer's failure to abide by express procedures contained in this section precludes the taxpayer's claim for refund or credit.
31.  LIMITATIONS ON ASSESSMENTS

The amount of tax, interest and penalties imposed by this ordinance shall be assessed within three years after the due date of the fourth quarter return for the year in which such tax arose; provided, that in the case of a false or fraudulent return filed with the intent to evade the tax or in case no return is filed, the assessment may be made at any time.
32.  ADOPTION OF STATE PROVISIONS

To the extent not herein set forth in this ordinance, West Virginia Code 8-13-5 is hereby incorporated into this ordinance as if set forth in its entirety.  Any provisions in the Ordinances contrary to the provisions set forth in West Virginia Code 8-13-5 shall be resolved in favor of the West Virginia Code.

33.  PENALTY

(a) No person shall refuse to make the return provided to be made in Section 8; or to make any false or fraudulent return or false statement in any return with intent to defraud the Town or to evade the payment of the tax, or any part thereof, imposed; or for any person to aid or abet another in any attempt to evade the payment of the tax, or any part thereof, imposed; or for the president, secretary or treasurer or corporation to make or permit to be made for any corporation or association any false return, or any false statement in any return required in this ordinance, with the intent to evade the payment of any tax hereunder.  Any person violating any of the provisions of this ordinance shall be guilty of a misdemeanor and, on conviction thereof, shall be fined notmore than one thousand dollars ($1,000) or imprisoned not exceeding one year in the county jail or punished by both fine and imprisonment, at the discretion of the court, within the limitations aforesaid.
(b) In addition to the foregoing penalties, any person who shall knowingly swear to or verify any false or fraudulent return, or any return containing any false or fraudulent statement with the intent aforesaid, shall be guilty of the offense of false swearing, and, on conviction thereof, shall be punished in the manner provided by law.  Any corporation for which a false return, or a return containing a false statement, as aforesaid, shall be made, shall be guilty of a misdemeanor and shall be punished by a fine of not more than one thousand dollars ($1,000).
(c) The circuit and criminal courts of the county in which the offender resides, or, if a corporation, in which it carries on business, shall have concurrent jurisdiction to enforce this section.

RATE per $100
Production (§11-13-2a)

Coal 

0.25 



Limestone or sandstone quarried or mined 
0.35 

Oil, blast furnace slag 
0.75 

Natural gas in excess of $5,000 
1.50

Sand & gravel (not mined or quarried) 
0.75 

Timber 
0.35 

Other natural resource products 
0.50

Manufacturing (§11-13-2b) 
0.10

Business of selling tangible property (§11-13-2c)

Retailers 
0.15

 
Wholesalers 
0.05

Public service or utility business (§11-13-2d)


Electric light and power companies (sales and demand
1.00  

 

charges, domestic purposes and commercial lighting) 


Electric light and power companies (all other sales 
0.75

 

and demand charges) 
 


Natural gas companies
0.75 


Other public service or utility business (not telephone or telegraph)
0.50

Contracting (§11-13-2e) 
0.50

Amusements (§11-13-2g) 
0.10

Service business or calling (§11-13-2h) 
0.25

Rentals, royalties, fees or otherwise (§11-13-2i) 
0.25

Small loan and industrial loan businesses (§11-13-2j) 
0.25

Banking and other financial business (§11-13-2k) 
0.25
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